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M NUTE ENTRY

This matter having been under advi senent,

The follow ng constitute the Courts findings of fact and
conclusions of lawin the trial to the bench held on March 25-29
and April 1, 2, 2002. In addition, the Court, counsel, and the
parties visited the honme and area on April 2, 2002.

Mark and Bridget Sawko married in Col orado where each of
t hem were working. Soon thereafter, Mark agreed to nmanage the
factory owned by his parents and | ocated near the freeway and
east of Awahtukee. Before they visited Arizona, they were told
by friends in Denver to Look at Jackson Properties subdivisions,
as they were a quality builder. Wen they contacted a realtor
in the Scottsdale area, they told her they wanted to | ook at the
Jackson subdi vi si ons.
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Plaintiffs |iked Pecos Ranch Estates but did not favor the
nodel houses on display there. However when they were advi sed
t hat Jackson woul d build at Pecos Ranch Estates honmes that were
featured at other subdivisions, Plaintiffs decided to buy a hone
at Pecos Ranch.

Pecos Ranch Estates consists of approximately 100 hones
built on a quarter square mle just east of Price Road and south
of the right of way for the San Tan Freeway. The subdi vi sion
was new and Jackson was requiring that hones be sold on the west
and south first. The lot that Plaintiffs selected was | ocated
al ong the south subdivision line and was the 39 one in fromthe
west edge. Across the street to the west of Plaintiffs’
west er nnost nei ghbor was a storage pond for diluted bovine feces
and urine fromthe several hundred head dairy farmthat was
generally the equival ent of a bl ock west of the subdi vision.

Bef ore making their comm tnent to purchase, Plaintiffs objected
to the stench fromthe diary farm Specifically, they discussed
the matter with the two sal esnen they dealt with, M. Larsen and
M. Anselno. Each of the salesnen |earned that the dairy owner
was comm tted to staying and had absolutely no plans on | eaving.
| ndeed, while the owner, M. Kuiper, testified at trial that he
woul d sell for the right price, it would have to be the "awfully
right price". Qbviously, no one had ever offered the "awful |y
right price" as the famly consistently told anyone who asked
that they had no intentions of noving.

M. Larsen and M. Anselno didn’t renenber exactly what
they told the Sawkos about the dairy but their standard response
was that the area was changing and that the dairy was going to
be zoned |ight industrial or conmercial.

M. Larsen had learned froma visit to the dairy farm at
about the time that the Sawkos bought, that indeed, the dairy
was not |eaving. But he never told the Sawkos or others what he
had | ear ned.
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The Sawkos testified that the issue of the dairy farmwas a
deal breaker for them but they understood fromthe Jackson
sal esnen that the farmwould be gone prior to the conpletion of
their hone in about 9 nonths. Specifically M. Larsen told the
Sawkos not to "worry" and that "the dairy will be gone".

The issue of the dairy farmwas a matter of frequent
di scussi on by ot her prospective buyers and was the subject of
some of the weekly sales neetings of all the Jackson
subdi visions. The dairy was listed as a nuisance in the rea
estate disclosure report and M. Jackson, owner of Jackson
Properties, adnmtted that the preferable hone sites were further
away fromthe dairy. There was a horse farmor horse pasture
bet ween the subdivision and the dairy (except for the southern
portion of the dairy that contained the overflow feces and urine
pond t hat extended east to the north-south road that was
contiguous to Pecos Ranch Estates). However, nost of those who
testified said the horses were not the nuisance. Instead, it
was the dairy farmin general and principally the overfl ow pond.

| ndeed, the overflow pond is not filled but several tines a
year and this is when the odor and flies are the worst.
However, when it is filled the odor is unbearable for the
nei ghbors; the odor kept the nodel honmes from having their doors
| eft open even though they were many bl ocks away. In addition
t hese nal odorous tinmes are acconpani ed by swarns of houseflies
that make life difficult for the famlies living near the pond.
Patricia Corcoran testified that the snell was so bad at tines
that her adult children wouldn’t visit themand they couldn’t use
their yard although they had spent $20, 000.00 on | andscapi ng.

In addition to the Sawkos being told about the dairy noving
soon, Jackson Property sal esnen also told others the sane thing.
For exanple, M. Anselno told Patricia Corcoran that homes woul d
replace the horse farmand it was a matter of tinme before the
dairy left because it had been offered $1, 000, 000.00. The forner
point was untrue in inport and the |latter point was
ungquestionably fal se.
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Ri chard Jeppesen, having grown up on a dairy farm was nore
bot hered by the horse farm M. Anselno told himthat the horse
farm had been condemmed, which of course, has never been true.

Later, when Bridget Sawko was working as a sal esperson for
Pecos Ranch, she over heard M. Larsen and M. Ansel no give
false information to ot her prospective purchasers about the
dairy. The Sawkos did not |earn of the deception until the tinme
t hey closed on the house.

Cynthia Hartman, a sal es manager for Jackson heard M.
Jackson, owner of Jackson Properties, say to her and a sal esman
that the dairy farmwas for sale and woul d be replaced by hones.
This was obviously stated to help overcone the objections to the
dairy and horse farmand to pronote sal es at Pecos Ranch whose
sal es had been di sappointingly sl ow.

Plaintiffs have sued under various m srepresentation
theories: fraud, fraud by non-discl osure, innocent
m srepresentation, negligent m srepresentation, and consuner
fraud. The two fraud theories require proof by clear and
convi nci ng evidence, the bal ance of the theories by a
preponderance of the evidence. Because of the conflicting
evidence this Court is satisfied that Plaintiffs have proved
their case to a preponderance of evidence but not to the |evel
of clear and convincing. Thus, this Court is satisfied that
Plaintiffs have prevailed in both of their m srepresentati on and
al so their consuner fraud cl ai ns.

Because the Sawkos seek rescission, the Court finds that
t hey have net the proof necessary for such relief. The
appropriate figure is $339,443.84, pursuant to the Consuner
Fraud Act. See, Peery v. Hansen, 120 Ariz. 266, 270, 585, P.2d
574, 578 (1978); Parks v. Macro-Dynamcs, Inc., 121 Ariz. 517,
591, P.2d 1005 (1979). Under the theories of m srepresentation,
Plaintiffs are eligible for the recovery of the contract price
pl us honeowners associ ation fees and upgrades that total.
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The Court does not find a R CO violation under ARS §23-2301
et seq. and even if there were a RICO violation, this Court
woul d decline to award trebl e danages, a discretionary option.
See, ARS 813-2314.04 (D) and (D)(4).

Plaintiff seeks damages for enotional distress and
aggravation. This Court agrees that Plaintiffs have been put to
di stress and aggravati on because of this, their first joint hone
purchase, which should have been a felicitous event. |nstead,
it turned into a quagnm re of dashed hopes and frustrated dreans.
When relief was sought, only dead ends and |inmted options were
the results. Plaintiffs have had to wait nore than three years
for relief and have been tied weekly to this house for quick
mai nt enance visits to ensure that plunbing fixtures did not
sei ze and obvious deterioration did not take place. (They lived
in the home for only about 10 days soon after purchase in order
to accommobdate out-of-town visitors who stayed in the Sawkos’
current residence.)

On the other hand, this lawsuit and the frustrations wth
Jackson Properties are not the only stresses on the marri age.
The Court finds that $15,000.00 is sufficient as an award for
enotional distress.

Plaintiffs have al so asked for breach of contract, i.e.
the failure to construct the house in conformance with
substantial conformance with the plans and standards of proper
wor kmanshi p. Not all conplaints by the Sawkos would nerit
resci ssion, but there are serious deficiencies that are not
easily remedied. (1) The nost obvious visually is the expansion
joint that neanders fromthe front of the house to the back and
destroying the tile placed over it. There is no guarantee that
slip-sheets placed underneath new tile would solve the problem
(2) The failure of the stairway banister to maintain a gradua
change fromthe curved to the straight was supposedly no worse
than the nodel honme. If so, then little thought nust have been
given to the design or the execution of the banister. The
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quality was not what any first class honme should have. (3) The
nost serious aural problemwas the absolute failure to fully
insulate the 4”7 sewer drain that ran between the dining room and
the Kitchen. Plaintiffs had been prom sed a “qui et zone” inside
a 6” wall, but instead got a sounding board reverberation froma
4” internal dianmeter pipe inside a 4" wall. (4) The npbst serious
interior hazard was the failure to install 5/8" gypsum board
surrounding the stairway instead of the ¥ that is otherw se
satisfactory. (The thicker wall board ensures the stairway wl|
resist fire longer so that one may | eave the upstairs w thout
having to flee through the wi ndows or master balcony.) (5) The
nost serious structural issue is the apparent failure to install
all of the required hold-downs, i.e., straps that give strength
to the outside walls to resist lateral wind stresses. M.
Cuppol @’ s testinony and cutaways on behal f of Plaintiffs were
nore convincing than M. Klinger’s contrary testinony. The fact
that Chandl er building inspectors mssed the safety issue of the
stai rway gypsum board neans that their approval of the hold-
downs is not the final say. (6) Qher problens include the weep
screed and vapor barriers, but the validity of rescission was
denonstrated by earlier |isted problens.

Whet her under the contract claimor msrepresentation
clainms, Plaintiffs deserve recovery of attorneys’ fees, the
amount of which will be decided by notion.

The Court has not listed nmuch of the evidence presented by
the Defense. Suffice it to say, Defendant objected to nost of
Plaintiffs' evidence. For exanple, M. Jackson denied stating
that the dairy farmhad an offer for sale and woul d be repl aced
by hones. Defense w tnesses enphasized their willingness to
repair nost of the clainmed deficiencies in the hone and
Plaintiffs deni ed Def endant some opportunities to nmake repairs.
Def endant al so di sputed the cost of npbst repairs suggested by
Plaintiffs. Regardless, this Court found Plaintiffs’ evidence
to generally be nore believable.
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The above constitute the findings and conclusions. If a

finding of fact is nore properly to be a concl usion of |aw or
vice versa, it shall be so construed.

If the parties desire nore specific findings and
concl usi ons, they may propose the sane.
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